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| SSUE FOR COVMMENT: USE OF SHUTDOWN CREDI TS FOR OFFSETS

In a 1989 rul emaking EPA limted the use for offsets of
em ssions reductions from source shutdowns or curtailnments in
States without an approved attai nnment denonstration to those
reducti ons which occurred on or after the date a new source
permt applicationis filed [40 CFR 51.165(a)(3)(ii)(C(2)]. The
1990 Amendnents created new deadlines and new contr ol
requi renents for ozone nonattai nment areas, which have changed
the circunstances that shaped EPA's earlier policy and created a
situation unanticipated by the existing regul ations.

Specifically, many nonattai nnent areas have new attai nnent
deadl i nes for subm ssion of attainnent denonstrations. |In
addi tion, many nonattai nment areas are subject to a series of
requi renents ainmed toward insuring continued progress towards
attai nment.

The i ssue of whether these changed circunstances represents
sone change in EPA's shutdown policy was raised at EPA's NSR
Sinplification Wrkshop in August of 1992 and by sone EPA
regions. At a followup workshop on March 17, 1993, EPA
presented draft guidance prepared by EPA staff proposed to lift
the restrictions where States neet the planning mlestones of the
1990 Anendments.

Thus, in the follow ng draft menorandum EPA is proposing to
revi se conditions under which States may all ow the use of
creditabl e em ssions reductions from source shutdowns and source
curtailments as NSR offsets. Under this staff draft, the
tenporary lifting of sone of the shutdown and source curtail nment
restrictions in ozone nonattai nment areas is conditioned on the
State nmeeting, in a tinely manner, the applicable part D planning
requi renents, including subm ssion of conplete NSR rule revisions
and a conpl ete enissions inventory as applicabl e.

EPA is soliciting comrents on this staff draft. PLEASE NOTE
THAT THE FOLLOW NG DOCUMENT | S A STAFF WORKI NG DRAFT AND DOES NOT
REPRESENT OFFI Cl AL EPA POLI CY ON THE | SSUES DI SCUSSED. Any
guestions on the staff draft should be directed to M ke Sewel |l of
t he New Source Review Section at (919) 541-0873 (FAX 5509).
Comments should be submtted in witing no later than April 23,
1993 to M ke Sewell, U S. EPA, New Source Review Section (M>15),
Research Triangle Park, North Carolina 27711
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STAFE DRAFT NMEMO

SUBJECT: Use of Shutdown Credits for Ofsets

FROM John S. Seitz
Di rector
Ofice of Alr Quality Planning and
St andards (MD-10)

TO. A. Stanley Meiburg
Di rector
Air, Pesticides and Toxics Division (6T)

Thi s menorandum responds to your July 27, 1992 nenorandum
whi ch requests review of the EPA new source review (NSR) rul es
and gui dance concerning the use of shutdown credits. Under the
regulations in 40 CFR 51.165(a)(3)(ii)(C(2), where a State | acks
an approved attai nnment denonstration, em ssions reductions from
shutdowns or curtail nents (other than replacenent units) cannot
be used as new source offsets unless the shutdown or curtail nent
occurs on or after the date a new source permt application is
filed. Your concern is that because the Clean Air Act Amendments
of 1990 (1990 Amendnents) have created new schedul es for
submitting attai nment denonstrations,! the existing NSR rul es
restricting the use of so called "prior shutdown credits" may
hinder a State's ability to establish a viable offset banking
program for several years. You also cite the need for States to
be able to establish banking prograns, given that States were
required to inplenment nore stringent NSR ozone nonattai nnment area
rul es by Novenber 15, 1992.

In response to your request and in |ight of the 1990
Amendnents, the Ofice of Air Quality Planning and Standards has
reviewed the shutdown credit policy. This policy, and the
regul ations in part 51 noted above, were revised in 1989 to all ow
for the use of prior shutdown credits for offset purposes in
t hose areas having approved attai nnent denonstration plans [see

. For instance, attainment denpnstrations are not due
until November 15, 1993 for npderate ozone nonattai nnment areas,
and Novenber 15, 1994 for serious and above areas. Attai nnent
denonstrations are not required by the Act for marginal and
noncl assi fi ed ozone nonattai nnent areas.
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54 FR 27286 (June 28, 1989)]. The Agency, however, retained the
shutdown credit restriction in areas w thout approved attai nnent
denonstrati ons.

Thi s gui dance docunent does not supersede existing State
regul ati ons or approved State inplenmentation plans. The policies
set out in this nmenorandum are intended solely as guidance and do
not represent final Agency action. They are not ripe for
judicial review for this reason. Mreover, they are not
i ntended, nor can they be relied upon, to create any rights
enforceable by any party in litigation with the United States.
The EPA officials may decide to follow the gui dance provided in
this nmenorandum or to act at variance with the gui dance, based
on an anal ysis of specific circunstances. The Agency al so may
change this guidance at any tine w thout public notice.

As you are aware, the 1990 Anmendnents created new deadl i nes
and new control requirenents which have dramatically changed the
ci rcunst ances that shaped EPA s 1989 deci sion regardi ng the use
of shutdowns credits. Al ozone nonattai nment areas classified
as noderate and above are now required to subnmit new attai nment
denonstrations and all nonattai nnent areas are subject to new
attai nnent deadlines. Indeed, in ozone nonattai nment areas, the
1990 Anmendnents inposes a series of planning requirenments and
m | estones to mark progress towards attainnment. The anended Act
allows States with noderate ozone nonattai nment areas, for
instance, to submt revised control neasures, revised NSR rules,
and a 1990 em ssions inventory, and allows until Nov. 15, 1993 to
submit additional control measures and an attai nnment
denonstration plan that achieves at |east a 15% reduction in VOC
em ssions. Serious and above areas are now required to submt
nunmer ous new or revised control neasures, revised NSR rules, and
a 1990 em ssion inventory by Nov. 15, 1992; additional control
nmeasures and a 15% reduction plan by Nov. 15, 1993; and the ful
attai nment denonstration plans by Nov. 15, 1994.

In 1983, EPA proposed lifting nearly all restrictions on the
use of prior shutdown credits. |In nmaking that proposal, EPA
presuned that by the tinme it took final action on the proposal,
areas woul d either have in place approved attai nment
denonstrations or be subject to a construction noratorium (see 54
FR 27292). However, by the tinme EPA took final action -- sone
six years later -- this proved not to be the case. Many SIPs
neither fully denonstrated attai nment nor were subject to a
construction noratorium Thus, in justifying the decision to
continue restrictions on the use of prior shutdowns in areas
wi t hout an attai nnent denonstration, EPA explained that "the
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attai nment areas requiring but |acking attai nnent denonstrations
.o are at the center of EPA's current concern regarding the
shutdown credit issue. . . ." Id.

Specifically, EPA explained that the unrestricted use of
shutdown credits would | ead to offset transactions where there
was no nexus between the decision to shut down the existing
source or unit and the decision to construct new capacity.

I nst ead, shutdowns that woul d occur regardl ess of any potenti al
to sell the resulting em ssions reduction would be |ost for
reasonabl e further progress (RFP) and instead woul d fuel
additional em ssions growmh in the nonattai nnent areas. 1In the
face of a State's failure to adopt an attai nnent plan | ong past
the statutory deadline for submtting an approvabl e plan, EPA
determ ned that the unrestricted approach was inconsistent with
the requirenents of RFP. Accordingly, EPA retained its
restrictive shutdown policy for such areas in order to guarantee
to the extent possible that the new source woul d secure the

of fsetting reduction out of the area's existing capacity and thus
assure RFP. 1d. at 27293. On the other hand, where the SIP
contai ned a denonstration of attainment -- "and hence an

i ndependent assurance of RFP" -- EPA would be satisfied with a
"nore attenuated |ink" between the shutdown and the new
construction. |d.

Anot her factor favoring retention of the narrow shutdown
policy in areas needing but |acking approvabl e attai nnent
denonstrations was EPA's intention at the tinme to inpose
substanti al planning burdens on many States for their failure to
meet the Decenber 31, 1987 attainment date for ozone and carbon
monoxi de. At the tinme EPA published the 1989 shut down
regul ations, it believed that many States would be facing the
prospects of adopting Draconi an neasures to respond to EPA' s
finding that their present efforts at achieving RFP and
attai nnent were substantially inadequate. Under those
circunst ances, EPA believed "that it would be inappropriate even
to hold out the possibility that States could obtain approval at
this time for expanded use of shutdown offset credits in areas

w th inadequate plans.” 1d. at 27294. At a mninmum States
woul d need an approved inventory so that EPA could verify the
proposed use of a prior shutdown credit. |d.

The passage of the 1990 Amendnents changes this | andscape
dramatically. At this point in tinme, States have been given new
attai nnent deadlines and new dates for submtting attai nnent
denonstrations. No State can be said to have m ssed the overal
attai nnent deadline or the date for submtting attai nnent
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denonstrations for ozone as required by the 1990 Amendnents.
Instead, States are in the process of devel opi ng new attai nnent
denonstrations based on the specific planning requirenents of the
new provisions of the 1990 Anmendnents. As discussed, these

provi sions include not only specific em ssion reduction
strategies that nust be inplenmented, but requirenents that areas
denonstrate periodically that the reductions are occurring and
that specific progress towards attai nment has been nmade. |In
addition, the "CGeneral Preanble for the Inplenentation of Title I
of the Clean Air Act Amendnents of 1990" (General Preanble) [see
57 FR 13498 (April 16,1992)] includes a specific nethodol ogy for
reconciling prior shutdowns with the 1990 ozone inventory and
assures that these reductions nust be taken into account when
subm tting the attai nment denonstration and when show ng
conpliance with the various RFP m | estones (see Ceneral Preanbl e,
pp. 13507-13509). 2

In total, these provisions provide the "independent
assurance of RFP" that EPA pointed to before as being necessary
to allow liberal use of prior shutdown credits. O course, if a
State m sses any of the SIP subm ssion dates, the rationale for a
nmore restrictive policy returns. For this reason, we believe
that any | oosening of its policy can only be all owed where State
subm ssions neet the statutory planning nmandates and air quality
i nprovenent mlestones. As is described nore fully bel ow, should
a State fail to nmake tinely subm ssions or to neet a RFP
benchmark, the restrictions on the use of shutdown credits should
resune. 3

2 The increased offset ratios for VOCs and other criteria
pol lutants [see, eg., CAA 8§ 182(b) - (e)] and the new requirenent
that all offsets be based on actual em ssions reductions
[ 8173(c)] provide further assurances that new source increases
will in fact be counterbal anced by real reductions in actua
em ssi ons.

3 At this time this policy statenent is limted to ozone
nonattai nnent areas. States may wi sh to seek rel axation of the
policy for other pollutants. W wll consider these requests on
a case-by-case basis. It should be noted that at |east sone
attai nment denonstrations are in fact due. (For instance,
attai nment denonstrations in noderate CO areas were due on
Novenber 15, 1992; attai nnment denonstrations for noderate PM 10
areas were due on Novenber 15, 1991.) This policy cannot be
extended to situations where an attai nnent denonstration is
| acki ng.
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Because the 1990 Anendnents have tenporarily created a
situation unanticipated by the regulatory schene for shutdowns
adopted by EPA prior to the 1990 Anendnents, we believe that
States may tenporarily lift the restrictions placed on shutdown
credits by 8 51.165(a)(3)(ii)(C(2) for areas w thout approved
attai nnent denonstrations. However, this interpretation only
extends to those creditable shutdowns and curtail ments actually
occurring during the tine period fromthe passage of the 1990
Amendnent s through the period when the attai nnent denonstration
is due (and extending beyond this date to the date of EPA
approval -- or disapproval -- of a tinely attainnent
denonstration). In addition, to be sure that the State renains
on track for attainnent, the lifting of the shutdown restrictions
is conditioned on the State neeting the applicable Part D
pl anni ng requi renents as discussed in the foll ow ng paragraph.
Once a State fails to neet any of these m |l estones, EPA cannot be
assured that the safeguards in the Act guaranteei ng proper
progress towards attainnment are sufficient.

States may interpret their own regul ations or, when
necessary, nmake a SIP submittal in accordance with this policy.
The State policy or subm ssion rmust provide that this lifting of
the restriction is tenporary and that the restrictions are
automatically restored if the State fails to nake any required
part D subm ssion, including an attainnent denonstration or has
its attai nment denonstration di sapproved. |n ozone nonattai nment
areas, this neans that the tenporary lifting of the restrictions
is subject to the followi ng conditions as they apply and as they
conme due:

° The State has submtted a conpl eted em ssion
inventory as required by section 182(a)(1);

° The State has submtted conplete revisions to its
NSR program as required by section 182(a)(2)(0O;

° The State submts the 15% reduction plan required
by section 182(b)(1)(A) for noderate and above areas, and

° The State submts the attai nment denonstration
requi red by section 182(c)(2) for noderate and above areas.

If a State has failed to nmake any of these subm ssions that
are due, or if they are deened to be inconplete, or any of these
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subm ssions are di sapproved, em ssion reductions from shutdowns
or curtailnments can no | onger be used for NSR offsets unless the
criteria laid out in 40 CFR 51.165(a)(3)(ii)(C(2) are net.

VWhere there is an em ssion reduction credit bank in place, banked
credits fromall shutdowns or curtailnents will be frozen unti
the State submts these required SIP el enents.

° The shutdown or curtail nent being used as an
of fset occurred in or after 1990, the associ ated actual emn ssions
fromthe shutdown or curtailnment were reported in the 1990 base
year em ssions inventory and the anount of the credit is the
| ower of actual or allowable enm ssions for the source;

PLEASE NOTE THAT THIS IS A STAFF WORKI NG DRAFT AND DCES
NOT REPRESENT OFFI CI AL EPA POLI CY ON THE | SSUES
DI SCUSSED

In addition, pursuant to EPA's existing regulatory
framewor k, the shutdown or curtail nent nust be pernmanent,
quantifiable and federally enforceable. Al so, the em ssions
reductions can not be otherwi se required by the Act, EPA
regul ations, or rules adopted by the State under the Act or to
meet any ot her regul atory requirenents.

Finally, the State cannot rely on an em ssion reduction
credit inits overall attainnment plan and rely on the sane credit
in the issuance of a new source review permt (i.e., no "double
counting"). \Were appropriate, the shutdown nust be di scounted
to reflect reasonably avail abl e control technol ogy, new source
per f ormance standards, or any ot her reasonably foreseeabl e Act
requi renent applicable to the shut down source at the tinme of the
use of the shutdown credit.



